





acquisition of Wild Oats closed, and thus, Respondent was put on notice that all of its post-
acquisition conduct, including any decisions to implement price increases, could be placed under

scrutiny in ongoing litigation.

IL. The Part III Proceeding Should Not Be Delayed

As it did in the Part III Scheduling Conference, Respondent once again requests a
September 2009 trial date based on the need for additional discovery. The Commission already
has rejected the earlier scheduling proposal by the Respondent, and Respondent’s latest attempt
based on the same reasoning should likewise be rejected.

There is no doubt that the current discovery schedule is rigorous and demanding on all
involved. However, the Commission has established a time frame that it believes is in the public
interest, and Complaint Counsel and Respondent therefore are required to do everything in their
power to adhere to the schedule. At this stage, Respondent contends that it will be unable to
prepare properly for trial because of the slow pace of nonparty discovery. However, Respondent
has not exhausted all of its options to accelerate this discovery; to date, Respondent has not filed
a single motion to compel any of the nonparty discovery responses. Intervention by this court to
delay the proceeding, let alone delay the proceeding for such an extraordinary period of time,
should not even be considered unless all parties have used every tool available to ensure the

expeditious proceeding of this matter on the schedule mandated by the Commission.



CONCLUSION
For the foregoing reasons, Complaint Counsel respectfully requests that Respondent’s

motion be denied.
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